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DIGEST 

1 .  Procuring agency reasonably found bidder was 
nonresponsible where bidder failed to provide sufficient 
information to establish financial acceptability of proposed 
individual sureties. 

2. 
reasonable time period after bid opening to cure a problem 
related to the responsibility of a proposed surety, it is 
not obligated to delay award indefinitely while bidder 
attempts to cure the problem. 

Although an agency may allow a prospective awardee a 

DECISION 

Restorations of Tejas, Inc. (ROTI), protests the rejection 
of its low bid under invitation for bids (IFB) No. GS-07P- 
88-HUC-0227, issued by the General Services Administration 
for construction services. GSA rejected ROTI's bid because 
ROTI failed to provide sufficient information to establish 
the financial acceptability of its individual sureties. 

We deny the protest. 

The IFB, issued June 2 4 ,  1988, sought exterior repairs and 
fire safety improvements at the U.S. Courthouse in Corpus 
Christi, Texas. Bidders were required to furnish a bid 
guarantee as well as performance and payment bonds. The IFB 
also included General Services Administration Regulation 
(GSAR) S 552.228-74--Pledge of Assets (APR 1984) and 
provided : 

"(a) Offerors shall obtain from each person 
acting as an individual surety on a bid 
guarantee, a performance or a payment bond 
( 1 1 Pledges of Assets, and (2) Standard Form 
2 8 ,  Affidavit of Individual Surety." 



" ( b )  P l e d g e s  of assets from e a c h  person ac t ing  
as an  i n d i v i d u a l  s u r e t y ,  i n  t h e  amount of t h e  
p e n a l  sum of t h e  bond, s h a l l  be i n  t h e  form 
of :  

( 1 )  Evidence  of an  escrow accoun t  
c o n t a i n i n g  commercial  and /o r  
Government securit ies:  and /o r  

( 2 )  A r e c o r d e d  Covenant n o t  t o  
Convey o r  Encumber R e a l  Estate.  ( A t  
t h e  C o n t r a c t i n g  O f f i c e r ' s  d i s c r e t i o n  
t h e  o f f e r o r  may be r e q u i r e d  t o  
p r o v i d e  e v i d e n c e  of clear t i t l e  by  
t h e  c o n d u c t  of a t i t l e  s e a r c h  on 
e a c h  p i e c e  of p ledged  p r o p e r t y  . ) " 

Of t h e  f i v e  b i d s  r e c e i v e d ,  ROTI's b i d  was low. ROTI 
proposed two i n d i v i d u a l  sureties,  W i l l i a m  G. P i l g r i m  a n d  
R icha rd  J. Somers, i n  s u p p o r t  of i ts  b id  bond and s u b m i t t e d  
SF-28s8 A f f i d a v i t  o f  I n d i v i d u a l  S u r e t i e s ,  w i th  s u p p o r t i n g  
s c h e d u l e s .  

I n  acco rdance  w i t h  t h e  IFB, t h e  c o n t r a c t i n g  o f f i c e r  
r e q u e s t e d  t h a t  R O T I  submi t  a p l edge  of assets f o r  e a c h  
i n d i v i d u a l  s u r e t y .  The E x c e l  S u r e t y  Group, on beha l f  of 
R O T I ,  s u b m i t t e d  t o  GSA documents e n t i t l e d  "Escrow R e c e i p t s "  
and b e a r i n g  t h e  seal of Dominion S a v i n g s  and T r u s t  Co., 
Dallas, Texas .  These documents s t a t e  t h a t  Mr. P i l g r i m  had  
d e p o s i t e d  s e c u r i t i e s  w i t h  a f a c e  v a l u e  i n  excess of $1758000 
i n  a c c o u n t  number CT1005 w i t h  Dominion and t h a t  Mr. Somers 
had d e p o s i t e d  secur i t ies  w i t h  a f a c e  v a l u e  i n  e x c e s s  of 
$1 75,000 i n  a c c o u n t  number CT10007.1/ - 
Notwi ths t and ing  t h e  "escrow r e c e i p t s "  submitted by t h e  E x c e l  
S u r e t y  Group, GSA s ta tes  t h a t  it c o u l d  n o t  f i n d  ROTI's 
proposed s u r e t i e s  t o  be a c c e p t a b l e .  GSA s ta tes  t h a t ,  o n  
A u g u s t  11 and  September  6, t h e  E x c e l  S u r e t y  Group had 
submit ted escrow receipts from Dominion f o r  Mr. P i l g r i m  and  
Mr. Somers showing v a r y i n g  amounts of  unnamed commercial  
securit ies i n  a c c o u n t s  CT10005 and  CT10007. Because GSA 
c o u l d  n o t  ascertain t h e  marke t  v a l u e  of t h e  securi t ies  

1/  G S A  h a s  a d v i s e d  our  O f f i c e  t h a t  on November 3 ,  1988, 
Eominion w a s  c l o s e d  by t h e  T e x a s  Banking Commission as 
i n s o l v e n t  and f o r  v a r i o u s  v i o l a t i o n s  of t h e  T e x a s  Banking 
Code. I n  a d d i t i o n ,  a u d i t  r e p o r t s ,  d a t e d  November 2 1 ,  1987, 
i n d i c a t e  t h a t  t h e  s t o c k  h o l d i n g s  of Mr. P i l g r i m  and  
Mr. Somers c o n s i s t  p r i m a r i l y  of s e c u r i t i e s  of Dominion. 
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pledged i n  suppor t  of R O T I ' s  bond, GSA reques ted  on 
September 1 6  t h a t  R O T I  provide a l i s t  of securities 
conta ined  i n  t h e  Dominion escrow accounts  and warned t h a t  i f  
t h i s  in format ion  w a s  not  received by September 2 6 ,  R O T I ' s  
b id  would be r e j e c t e d .  

On September 23, t h e  c o n t r a c t i n g  o f f i c e r  c a l l e d  t h e  
p r o t e s t e r  t o  remind R O T I  of t h e  d e a d l i n e  for submission of 
t h e  a d d i t i o n a l  information.  R O T I  informed t h e  c o n t r a c t i n g  
o f f i c e r  t h a t  a meeting w a s  scheduled f o r  September 27 
between E x c e l  S u r e t y  and GSA's l e g a l  counsel  t o  d i s c u s s  t h e  
requirement t h a t  a l ist  of securit ies be provided. 
reques ted  and rece ived  from t h e  c o n t r a c t i n g  o f f i c e r  a n  
a d d i t i o n a l  day, u n t i l  September 27 ,  t o  provide t h e  r equ i r ed  
information.  When ROTI d i d  not  provide  t h e  requested 
informat ion  by September 27, it was found nonrespons ib le ,  
and i t s  bid w a s  r e j e c t e d .  

Whether a n  i n d i v i d u a l  s u r e t y  is f i n a n c i a l l y  accep tab le  is a 
matter of r e s p o n s i b i l i t y  which may be e s t a b l i s h e d  a t  any 
t i m e  before  c o n t r a c t  award. T&A P a i n t i n g ,  Inc . ,  6 6  Comp. 
Gen. 2 1 4  (19871, 87-1 C P D  86. However, no purchase o r  
award may be made u n l e s s  t h e  c o n t r a c t i n g  o f f i c e r  makes an 
a f f i r m a t i v e  de t e rmina t ion  of r e s p o n s i b i l i t y .  Federa l  
A c q u i s i t i o n  Regula t ion  ( F A R )  S 9.103(b) (FAC 84-18). The 
de te rmina t ion  of r e s p o n s i b i l i t y  res ts  wi th in  t h e  broad 
d i s c r e t i o n  of t h e  c o n t r a c t i n g  o f f i c e r  who, i n  making t h a t  
d e c i s i o n ,  m u s t  r e l y  on h i s  o r  her  bus iness  judgment. W e  
t h e r e f o r e  w i l l  no t  q u e s t i o n  a nega t ive  de te rmina t ion  of 
r e s p o n s i b i l i t y  u n l e s s  t h e  de t e rmina t ion  lacks  a r easonab le  
b a s i s .  O e r t z e n  & Co., GmbH, B-228537, Feb. 1 7 ,  1988, 88-1 
CPD 'I[ 158. 

R O T I  

The p r o t e s t e r  a rgues  t h a t  GSA d i d  not  fol low t h e  procedures 
of t h e  FAR i n  r eques t ing  t h a t  R O T I  submit pledges of assets 
f o r  i ts i n d i v i d u a l  sureties.  R O T I  contends t h a t  under FAR 
S 28.202-2(c) GSA should have reques ted  f u r t h e r  c e r t i f i c a t e s  
i n d i c a t i n g  a d d i t i o n a l  assets or  a new s u r e t y .  

W e  f i n d  no merit t o  t h i s  argument. The o b l i g a t i o n  of t h e  
c o n t r a c t i n g  o f f i c e r  t o  i n v e s t i g a t e  i n d i v i d u a l  sureties is 
set  o u t  i n  t h e  Fede ra l  Acqu i s i t i on  Regulat ion ( F A R )  which 
r e q u i r e s  t h e  c o n t r a c t i n g  o f f i c e r  t o  determine t h e  accept- 
a b i l i t y  of i n d i v i d u a l s  proposed as sure t ies  and n o t e s  t h a t  
t h e  informat ion  provided i n  t h e  SF-28 is  h e l p f u l  i n  de t e r -  
mining t h e  n e t  worth of proposed i n d i v i d u a l  suret ies .  FAR 
S 28.202-2. Moreover, FAR does  not  prevent  t h e  c o n t r a c t i n g  
o f f i c e r  from going beyond the SF-28 information i n  making 
h i s  o r  her  de t e rmina t ion  of t h e  f i n a n c i a l  a c c e p t a b i l i t y  of 
i n d i v i d u a l  s u r e t i e s ,  where necessary .  T ranscon t inen ta l  
E n t e r p r i s e s ,  I n c . ,  66 Comp. Gen. 549 (19871, 87-2 CPD 7 3. 
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I n  any e v e n t ,  t h e  IFB p r o v i d e s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
may r e q u i r e  b i d d e r s  t o  p rov ide  a p ledge  of  assets f o r  pro- 
posed i n d i v i d u a l  s u r e t i e s .  While ROTI a p p a r e n t l y  b e l i e v e s  
t h a t  t h i s  s o l i c i t a t i o n  p r o v i s i o n  is  i n c o n s i s t e n t  w i th  t h e  
FAR, i t s  argument on t h i s  ground is unt imely .  A p r o t e s t  
based upon an  a l l e g e d  i m p r o p r i e t y  i n  a s o l i c i t a t i o n  which i s  
a p p a r e n t  p r i o r  t o  bid opening must be f i l e d  p r i o r  t o  b id  
opening.  B i d  P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. S 2 1 . 2 ( a )  ( 1 )  
( 1 9 8 8 ) ;  E a s t e r n  Maintenance and S e r v i c e s ,  Inc .  , B-229734, 
Mar. 1 5 ,  1988, 88-1 CPD 7 266. Any o b j e c t i o n  ROTI had t o  
t h e  p ledge  of assets requ i r emen t  s h o u l d  have been r a i s e d  
p r i o r  t o  b i d  opening .  

Fur thermore ,  t h e  r e c o r d  i n d i c a t e s  t h a t  GSA had a r e a s o n a b l e  
basis t o  q u e s t i o n  t h e  a c c e p t a b i l i t y  o f  ROTI's proposed 
suret ies .  While t h e  s u r e t i e s  i n d i c a t e d  s u b s t a n t i a l  n e t  
worth i n  t h e i r  SF-28s, e a c h  had s i g n i f i c a n t  o u t s t a n d i n g  bond 
o b l i g a t i o n s ,  and t h e  s u r e t i e s  n e t  wor th  p r i m a r i l y  c o n s i s t e d  
of u n i d e n t i f i e d  n o t e s  r e c e i v a b l e ,  t r u s t  c e r t i f i c a t e s  and 
s t o c k .  I n  r e s p o n s e  t o  G S A ' s  r e q u e s t  f o r  a p ledge  of assets, 
t h e  E x c e l  S u r e t y  Group, on b e h a l f  o f  R O T I ,  f u r n i s h e d  
i n f o r m a t i o n  i n d i c a t i n g  t h a t  t h e  suret ies  had d e p o s i t e d  
u n i d e n t i f i e d  s t o c k  i n  an  escrow a c c o u n t ,  and these same 
a c c o u n t s  had been f u r n i s h e d  as s e c u r i t y  f o r  o b l i g a t i o n s  on 
t w o  u n r e l a t e d  c o n t r a c t s .  GSA w a s  r e a s o n a b l y  concerned  a b o u t  
t h e  marke t  v a l u e ,  r a t h e r  t h a n  f a c e  v a l u e ,  o f  the s t o c k  
c o n t a i n e d  i n  t h e s e  a c c o u n t s .  

ROTI  a l s o  a r g u e s  t h a t  G S A  had g i v e n  it an  a d d i t i o n a l  
10 d a y s ,  beyond September  27, t o  f u r n i s h  t h e  r e q u e s t e d  
i n f o r m a t i o n  and t h a t  i t s  b id  was r e j e c t e d  p r i o r  t o  t h e  
e x p i r a t i o n  of t h i s  t i m e .  The r e c o r d ,  however,  does  n o t  
s u p p o r t  ROTI's a l l e g a t i o n s .  GSA states i n  i t s  r e p o r t  t h a t  
on  September 27, a meet ing  took  p l a c e  between t h e  Excel  
S u r e t y  Group and t h e  c o n t r a c t i n g  o f f i c e r  and legal c o u n s e l  
on c o n t r a c t  N o .  GS-07P-88-HTC-0100, which had been awarded 
t o  B e l t r a n  S e c u r i t y ,  I n c .  Mr. P i l g r i m  w a s  proposed as one 
of t h e  s u r e t i e s  on t h i s  c o n t r a c t .  GSA gave  Exce l  S u r e t y ,  o n  
b e h a l f  of B e l t r a n ,  1 0  a d d i t i o n a l  d a y s  t o  p r o v i d e  i n f o r m a t i o n  
r e l a t i n g  t o  t h i s  c o n t r a c t .  The c o n t r a c t i n g  o f f i c e r  f o r  t h i s  
I F B  was n o t  p r e s e n t  a t  t h a t  mee t ing ,  and E x c e l  S u r e t y  was 
informed t h a t  i f  R O T I  needed a d d i t i o n a l  t i m e  t o  f u r n i s h  t h e  
i n f o r m a t i o n  sough t  by t h e  c o n t r a c t i n g  o f f i c e r  under t h i s  IFB 
t h a t  t h e  r e q u e s t  m u s t  be made t o  t h e  c o n t r a c t i n g  o f f i c e r .  
Such a request w a s  n o t  made. S i n c e  ROTI  i n  i ts  comments on 
t h e  agency r e p o r t  made no a t t e m p t  t o  r e b u t  t h e  s p e c i f i c  
s t a t e m e n t s  made by t h e  agency,  we  a c c e p t  t h e  a g e n c y ' s  
statements i n  t h i s  r e g a r d .  See American H o s p i t a l  Consul- 
t a n t s  Co., B-226166, A p r .  8 , 1 9 8 7 ,  8 1  -1 CPD 11 386 . S i n c e  
ROTI  d i d  n o t  p r o v i d e  t h e  r e q u i r e d  i n f o r m a t i o n  w i t h i n  t h e  
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t i m e  allowed by t h e  agency, GSA prope r ly  found ROT1 
nonresponsible  and r e j e c t e d  its bid.  W e  have he ld  t h a t  
wh i l e  any agency may, i n  i t s  d i s c r e t i o n ,  a l low a p rospec t ive  
awardee a reasonable  t i m e  per iod  a f t e r  b id  opening t o  cure a 
problem related t o  t h e  r e s p o n s i b i l i t y  of i t s  suret ies ,  it is 
not  requi red  t o  d e l a y  award i n d e f i n i t e l y  while  a bidder 
a t t e m p t s  t o  cure t h e  problem. E a s t e r n  Maintenance and 
Services,  I n c . ,  B-229734, supra. 

The p r o t e s t  is den ied .  

L !  James F. Hinchman 9- /- General Counsel 
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